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THE COMPTROLLER G ENERAL

- DECISION . m OF THE UNITED STATES
.K .- ' .j. C W WASH ING TON. D. C. 20548

FtLE: 1 7 0 6 7 5 DATE $EP 2 ,93

MATTER OF: Soulsof funds to pay judgment In favor of

Jack M. Whaley and Victor C. Wolff

DIGEST: judgz:t9 entered on February 4, 1976 ,

stating in part that plaintiff Federal
employees "shall receive for the period
subsequent to September 14, 1974" sism
representing increased aalary increments
originally denied under challenged agency
action is treated, for purposes of satis-
fying Judaet, as vtoney judgment for back
pAy up to date of judgnent plus a onmndate
that agency place employces in higher
salary rate as of date of juvdgmet. There-
fore, sums due plaintiffs up to date of
judgment are payable, upon settlemint by
GAO, fr perm.anent iiefinite appro-
priation under 31 U.S.C. § 724a, but sis
due after judmcnt date are payable from
agency appropriations for salaries and
expeuses.

This responds to a request for our decision, pursuant to

31 U.S.C. 6 82d (1970), by an a thorized eortifying officer of the
National Aeronautics and Space AEn-lstration (11ASA). The certifying
officer's questioas concern thre proper appropriations to be applied
in satisfaction of a portion of the judgrent of the United States

District Court, Northern District of Califoria, entered on February 4,
1976, in the case of P r r5.r et al, v. United S.tates, Civil
No. C-74-0446-sW.S.

The plaintiffs in the suit resultin!, in the cited judnent are
present and form-ar NASA employeas who worked regularly alteratinS
day, niht, and swin shifts at VAAss' a .nes *.esearch Center.
Effectivea Noverber 30, 1969, the plaintiffs' jobs w;ere converted from

wage board to General Schedule positions, On this dates the plaintiffs
worked the day shift. lIence, in accordance with Civil Service C=-

- -9mission regulations as construed in our decision at 51 Cocip, Cen, 641

( :~. (1972)# the rates of basic pay used to calculate their General
Schedule salary rates did not include the "night differential."
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The Fbrury 4, 1976 Judmtt, whichas entered by stipu1atio
of the parties# ordered that the plaintiffs recovev sms specified
thereiun toged= w4th fringe benefitst

* *** repreamtizg gese said plaintiffs wei
entitled to receive in *dditio to those actua
ally received for and durin& the pp:iod of
services desribed below, bec.,aa of deendmts
failure to extend to plaintiffs the night
differential to wirh they wve entitled * * *,"

in the case of plaintiffs Jack M. Whbley md Victor C. Wolff, w
are apparently still IWAS ecployes, the period of s45vic* stated
in the judg7&at for paymat of tho specified sms was November 0j,
I649p to Septemtbr 14, 1974. e r, the jud~mmt further ordered
that plaintiffs Vhalay and Wolff:

C*** * ahi1l receive for the priod subsequent to
Stptember 14, 1974s, euo equivalent to th* dife'r-
ne betwien salaries octually vald to thm end
selariez to which tb-y %muld oatherwbe hso be=
ntitled had tb4 z.e1ries fLxed for each such

plaintiff umnlr the Ceneral Sc2ic-dule ray SystS
included the es ablislhd ni.ht diff^ereatia. in
raddition to the basic WaCed Grti 1ourly rate £n
arrivinq at the ro of tion for pay
chae e purj4O5se.t

tl issie is raised concering "tisfaction of the judtnt Insofar
a It spvcifies suzs md fringe b=-ftts duo to ea--h plaintiff for

th i periods eudulng on date3 stated in Lhe Juad&MLet, .including
due to Ihley c-d .4o'lff up to Septeber 14, 1974. This Port-on of
the judptmt is being paid, upon seatttlaSu v our Offca pursuant
to 28 UOS.C. § 2414 (1970) and 31 U.S.c. § 724a (1970), infra.

The certifying officer's estios involve satisfaction of that
portto= of the jUdirst Oncoming eutitlaments due to Mhaley ZAd
Wolff after Septeaber 14, 1'74. The ceotifyirg officer's suision
i tudes a voucher for stus due ltley aid Wolff for the permiod
Septeiber 1, 1b;74, thr"h April 24, 1976, and poses L* f£ollowing

"I. can the attached vwcherT, if otherwise properp
be paid frm appropriatis available to tbd

.2.
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Watlonaw Aeronttes and Spac Adminis-
tration in satisfaction of the enclosed
,Sudmt?

"2. if otherwise proper$ should the salaries of
haley nd Wolff be increased for periods

subsequent to April 24, 1976, in satisfactio
of the judgmant an paid for frm Naticrml
Ameroautics and Space Administration appro
priations?'

The instant judgpwt is subject to 28 tU.S.C. § 2414, Mup'rp,
wich provides in part that paymcut of final judgets rendered by
Federal district courts against the United States shrall be made co
sattlcnt by the Ceneral Ac=omt>n& Office. The basic source for
paymmt of such ju4&Mots is the pe eant infinite appropriation
md by 31 U.S.CO § 724a, E1ray which provides in parts

"There are appropriated, out of £ny money
in the Treasury not otherwisa appropriated, 4Wd

out of the po&tal reveaue3,respectively,such
sums as may on and after July 27, 195.6 be
nVessaty for the payment, tthise vpe
vided for, as certified LI the Ccoptrollcr
Ceaeral, of final judrents,, emard, ezd ccm*
pr~isa settlaets (not in exess of AlC,0O,
or its equivalent in foraien currencies at iae
time of payment. in my one ease) zidch are
payable in acordance with the tems of see-
tions 2414, 2517, 2672, or 2677 of Title *2 * *.
(Emphasis dded.)

In deteming vhethev zus necessary for the paymmt of a judgment
are provided for other than under 31. U.S.C. § 724a, the well-ttablishM
rule is that `* * * appropriatios or funds ptovided for regular
govermetal operation. or activities, out of i4dch a caus4 of action
arises, at* not available to payy Njudmts of courts in the abscnce
of specific authority therefor." 40 Com. Cen. 95, 97 (1960), Mad
decisions cited. Ience, unleas HASA haa eecific authority to use
Its appropriations for the payomt of Jud-ients in cases such as the
instant ona, the judgcat ccwt be paid from a HASA appropriation,
but must b paid from the approprintion provided in 31 U.S.C. § 724&.
To our knowledco, NASA has a* such authority. Thus, to the extent that
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the swn stated in the v0ucher presmntM by the certifying officer
must be regarded as paymmts on the judgMent, the proper ource of
paymet is the appropriation vwde by 31 U.S.C. § 724a ratkwr than
PAM appropriotUoUS

As noted previously, the judMat states,, for purposes relevant
here, "that plaintiifs Wuhaley and Wolff zhall receive, for the
period subsequent to September 14, 1974" additional asum they -=ld
havo received had the night differential been included in estab-
liching their General Schedule pay ratese It could ba argedp
under the literal terms of the judgmt, that the additional sls
payable £rce September 15, 1974, into the indeflntte future con-
stitute pynents on the judnpant and are, therefore, payable
pursuant to 31 U.S.C. § 724a. However, this couztruction =ul4
require that a portion of the cmloyees' entitlmants for each pay
poriod could be paid only after presentatioa to our Office aMd
issu.ca of settlenets against the jud,.rnent app-rcprLation. Such
a recult would be uiiwolly iratiecal frCo the viwloint of all con.
Corned.

In lieu of the foregoing constructionp un would interpret the
judecnt as an adjudication, effective Febriary 4, 1976, that the
night differential should hvQe Lfa= included in astablishint plai"
tiffs"' Gneral Schedule.salary ratas on ovcr=bbr :53, l>6%, U wi
the rtmedys as it pert&aius to t~haloy nd Volff, coasisting of t.;
elements T-he first aleavent is a money JudneZent for bac pay
frin; benofits witich had already accrued as of the deta of judi-ct
The sc-zond elmrst is, in effect, a azdate to WASA to pay Uiaiey
and W~olff from timt time on at tha hisher salary rate. Under th.is
constructiou, Vt.SA should hzve paid the ezployees at the higher salary
rates effective on Lhe date of tihe Judentq rebru.ry 4, l(76, nd,
in any event, sh-ould do so row. Therefore, the additional syzants

accruing f star the date of judzment should be treated as part of the
wrloycG-s renar salaries, as corrected,, nd are payable fr=a

NASA's talaris and expenses appropriationz. Cf ., 34 CoV. GCc* 221f
224 (l95).

For the reasns stated above, the voucher preceuted cannot be
certifted for pzt-ent, Instead* VASA chwuld pay whalay and Wolff
at the salary revels t4 which they arc entitled under the judgmanto
effective Febriary 4, 1976. The salarles9 A0 so incTSaedp Vay

then be paid fcw IASA appropriations for the wunts due subsequent
to February 4> 1976, without submission to our Office.

NASA should also itzediately furnish to our Claims Division
the Lnfouation nocseary for us to c-mputt certificates of sattlemt,

.4
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Cwptroller General
of th eUnited states
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